





Benefits of CoC Accreditation
Access to Quality Tools and Resources

* CoC Accreditation Program provides national system for
application of quality measures
— Data collection structure
— Centralized data storage and analysis
— Existing structure for feedback and reporting to providers
— Existing program of public reporting

e Quality Feedback — A work in progress
— CP3R - Chemotherapy with Stage Ill Colon Cancer - 2004
— Electronic Quality Improvement Program (eQulP) 2006 - 07
— Enhanced CP3R (CP3R v.2) - current
— Rapid Quality Reporting System (RQRS) — late 2009

CPIX
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Benefits of CoC Accreditation
Access to Quality Tools and Resources

* Quality Reporting Tools
— CP3R (v.2)
— Rapid Quality Reporting System

* Educational Resources on Cancer Program and
Data Standards
— Online Education Center (newly updated for 2009!)
— Web site
— Best Practices Repository

CPIX

Camr%n Action toaﬁ'm}{
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In Summary —
Why Become a CoC-accredited Program?

¢ Patients seek accredited programs for their care

e CoC Accreditation provides framework to demonstrate
superior process and outcomes

e Measurement and reporting should be viewed as
positive steps to improve care

* Payers paying closer attention to facility performance

e Become part of a network of facilities dedication to
providing high quality cancer care

CPIX
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CoC Accreditation of All Virginia Cancer

Program Ensures:

e Comprehensive care including state-of-the-art services
and equipment

e A multidisciplinary team approach to coordinate the
best treatment options available

e Information about ongoing cancer clinical trials and
new treatment options

e Access to cancer-related education and support

¢ A cancer registry that offers lifelong patient follow-up

¢ Ongoing monitoring and improvements in cancer care
AND...

* Quality care, close to home

CPIX
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Virginia Cancer Plan Implementation
Request

Success in implementation of the Virginia Cancer Plan
will be facilitated by:

CP}
Cancer Plan A

A resolution to encourage hospital cancer centers to become
accredited by the American College of Surgeons Commission on
Cancer by 2012

The consideration of creation of a state wide Cancer Caucus
bringing stakeholders together to facilitate communication and
collaboration.

That a copy of the Cancer Plan be housed in appropriate resource
library and all members receive an email notification of how to
access the Plan on www.cancerplan.org.
b r 1
y |

ction Coalition
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Interim Staff Report:
State Funding for Cancer
Research

Joint Commission on Health Care
October 7, 2009 Meeting

Michele L. Chesser, Ph.D.
Senior Health Policy Analyst

| Purpose of Study

m 2009: SJR 292 (Senator Martin) directed the
Joint Commission on Health Care (JCHC) to
conduct a 2 year study to:

— Examine the sufficiency of current funding sources
for both the Massey Cancer Center and the
University of Virginia Cancer Center

— Review the history and successes of cancer research
at each center

— Explore benefits to the Commonwealth of expanding
state support of both centers

— Research additional funding opportunities
for both centers

m Left in House Rules Committee, but agreed to
by JCHC members




The Need for
Greater Cancer Research

m According to the National Cancer
Institute:

—1in2menand 1 in 3 women will develop
cancer at some point in their life

— The probability of developing cancer
increases with age

Source: CPAC’s 2008-2012 Virginia Cancer Plan, pg. 13

Incidence of Cancer in Virginia

m 2000-2004
— There were 168,331 new cases of cancer in
Virginia
— The incidence rate for all cancers in Virginia

was 429/100,000 compared to 471/100,000
for the U.S.

m From 1995 to 2004, the rate of new
cancer cases increased by 10 percent in
Virginia

Source: CPAC’s 2008-2012 Virginia Cancer Plan, pg. 5




Cancer Incidence Rate, All Sites, by
Gender & Race, Virginia, 1995-2004
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Source: Multiple sources compiled by Virginia's Cancer Plan Action Coalition. 2008-2012 Virginia
Cancer Plan, pg. 13.

Cancer Mortality in Virginia

m Cancer was the second leading cause of
death among Virginia residents between
2001 and 2005

m Cancer accounted for almost 25 percent
of all deaths in 2004
— This proportion has remained the same since

1995, while heart disease deaths fell from
30% to 24.5%.

Source: CPAC’s 2008-2012 Virginia Cancer Plan, pg. 5




Cancer Mortality in Virginia

m Based on data from 2002 to 2004:

— Virginia has the 18t highest cancer death
rate among males and the 26t highest rate
among females, compared to other states

Source: CPAC's 2008-2012 Virginia Cancer Plan, pg. 5

Cancer Mortality Rate, All Sites, by
Gender & Race, Virginia, 1995-2004
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Hospitalizations and Hospital
Costs Due to Cancer

1998 2003
# of
Hospitalizations 27,302 25,934
Average
Length of Stay 7.27 days 7.39 days
A
harae $17,248 $27,000

Charge per Stay

Total Charges $469 million $704 million
Total Days
Hospitalized

198,217 189,683

Source: Virginia Health Information, Hospital Discharge Patient-Level Dataset (via CPAC's
2008-2012 Virginia Cancer Plan, pg. 39)

Cancer Prevention, Treatment, &
Research in Virginia

m There are two National Cancer Institute-
Designated cancer research centers in Virginia:

— Virginia Commonwealth University’s Massey Cancer
Center

— University of Virginia Cancer Center

m Both rely on federal, state, and private funds

m In 2009, each cancer center received $1 million
in general funds for research

— At least $1 - $2.5 million is required to attract one
top-level researcher to one of our cancer centers

m State funds are often used to leverage private
sector donations and grant funding




State Funding for Cancer
Research Study Activity

m Year One of Study
— Literature and data review
— Created study work group (14 members)

— First work group meeting held to introduce
the study and develop a second year work
plan

ll

Work Group Members

Vernal Branch, Virginia Breast Cancer Foundation,
Advocacy and Constituency Coordinator

Keenan Caldwell, American Cancer Society, State
Director of Government Relations

Syd Dorsey, UVA, Board of Visitors Member, cancer
survivor

George Emerson, VCU Massey Cancer Center, Board
Member, cancer survivor

Gordon Ginder, M.D.; VCU Massey Cancer Center;
Director




li

Work Group Members

Meredith Strohm Gunter; UVA Cancer Center, Board
Member; Co-Founder of Patients and Friends Research
Fund Steering Committee; cancer patient

Rosemary LaVista, VCU Massey Cancer Center,
Executive Director of Development

John Roberts, M.D.; VCU Massey Cancer Center;
Associate Director of Clinical Research

Christina Sheffield, UVA Cancer Center/Cancer
Prevention Action Coalition (CPAC), Manager of UVA
Breast Care Program and CPAC Member

Work Group Members

Mark Smith, VCU, Associate Vice President for
Government Relations & Health Policy

Judy Turbeville, VCU Massey Cancer Center, Advisory
Board Member, cancer survivor

Cynthia Vinson, National Institutes of Health, National
Cancer Institute

Mike Weber, Ph.D.; UVA Cancer Center; Director

Geoffrey Weiss, M.D.; UVA Cancer Center; Medical
Director and Chief of Hematology-Oncology




Notification for Breaches of
Personal Health Records

Joint JCOTS and JCHC Study

October 7, 2009

Stephen W. Bowman
Senior Staff Attorney/Methodologist
Joint Commission on Health Care

Agenda

o Senate Bill 1229
o Virginia’s Data Breach Law

o Federal Health Information Breach
Notification Laws

0 Joint JCOTS and JCHC Subcommittee
Conclusions

o Policy Options




Senate Bill 1229 (Barker) was referred to
JCOTS and JCHC for study

Modifies Virginia’s Database Breach Law to include
notification for breaches of health information

e Patron’s intent - protecting health information not covered by Health
Insurance Portability and Accountability Act (HIPAA)

e Non-HIPAA covered entities with individually identifiable health
information were not required to protect such information or notify
when a breach occurred. Examples include:

o Google Health

o Microsoft Vault

o Regional Health Information Organizations (RHIOs)
o Other entities that collect personal health records

Virginia’s Database Breach Law (2008)

o 818.2-186.6 of the Code of Virginia was adopted after
four years of discussion and compromise. Entities
involved:

o Debt collection agencies,

o Banking industry,

o Consumer groups,

o State Police, and

o Other interested stakeholders.

o Law’s purpose is to address instances of identity
theft or other fraud




Virginia’s Database Breach Law (2008)

“Personal information” is a person’s first name or
first initial and last name, in combination with one
or more of the following:

1. Social Security Number
2. Driver’s license number or state-issued 1D number

3. Financial account number, credit card or debit card number,
in combination with required security code, password, or

SB 1229 access code

would 4, Medical information
add these <5. Health insurance information

Recent Federal Health Information
Protection Changes




HITECH Act Increase Health Information
Protections

o HITECH Act passed February 17, 2009

e Includes significant breach notification requirements
for entities that have individually identifiable health
information

e Agencies that will promulgate regulations
o Center for Medicare and Medicaid Services
o Department of Health and Human Services (HHS)
o Federal Trade Commission (FTC)
o Office for Civil Rights

HHS and FTC Cover Entities that Possess Unsecured
Individually Identifiable Health Information

Department of Health and Human Services

HIPAA- Covered Entities and Business Associates
1. Health Plans

Regulation for
Unsecured
Individually
Identifiable Health
Information Breaches

2. Providers

3. Clearinghouse

Federal Trade Commission
Non-HIPAA- Covered Entities:

1. Vendors of Personal Health Records (PHR)
2. PHR-related Entities

Some government
collections of health
information are not
covered

3. Third party Service Providers




Purpose of SB 1229 is Addressed by New FTC
Regulations

o FTC regulations address non-HIPAA covered
entities that collect personal health information,
such as:

e Examples of Vendors
o Google Health
o Microsoft Vault
o RHIOs

e Vendor’s business associates
e Vendor’s third-party providers

Note: Non-profit organizations that have such identifiable
information must comply with new regulations.

FTC Regulation Definitions: Health
Information and Breaches Covered

o Elements for covered health information:
1. Individual health information,
2. Provided by or on behalf of the individual, and

3. ldentifies the individual or can be used to identify the
individual.

o Elements triggering breach notification:
1. Unauthorized acquisition,
2. Unsecured information, and
3. Identifies or could identify an individual

10
Title 16 of the Code of Federal Regulations Part 318.2




FTC Notification Regulations: Timing and
Method

o Timing:
0 Notification must be made without unreasonable delay
and in no case later than 60 days following discovery.

o Method:

0 Written notice by first-class mail unless individual
intentionally opts to receive email notification
o If more than 10 individuals cannot be contacted then:

0 Notice posted on website for 90 days, or
o Notice in print or broadcast media where affected individuals reside

11
Title 16 of the Code of Federal Regulations Part 318.4 and 318.5

FTC Regulations: Content of Notice

o Notice shall describe:

What happened

Types of information breached

Steps individuals should take to protect themselves

Actions taken to investigate, mitigate harm, and
protect against further breaches; and

A\ e

5. Contact procedures to learn additional information

12
Title 16 of the Code of Federal Regulations Part 318.6




Not All Individually Identifiable Health
Information is Covered

o Some government collections of individually
identifiable health information are outside of
new regulations

e Information must be ’provided by or on behalf of
the individual”

o Example of governmental database not covered:
e Prescription Monitoring Program
o Virginia’s Department of Health Professions

13

Joint JCHC and JCOTS
Subcommittee Conclusions

Joint Subcommittee

Delegate Nixon Senator Barker
Delegate O’Bannon Senator Wampler




Joint JCHC and JCOTS Subcommittee
Conclusions

O No action is needed pursuant to SB 1229

o Obijectives of SB 1229 have been satisfied by HITECH
Act

O However, it would be useful for JCHC and JCOTS
staff to review state and local government
collections of individually identifiable health
information that do not require breach notification

o If appropriate, draft legislation to address this issue for
2010 Session

15

Policy Options




Policy Options

Option 1: Take no action.

Option 2: JCHC continue the study and include a
report in the 2010 Workplan, if the current
JCOTS and JCHC review is not completed in
time for 2010 Session.

e Review focus: electronic individually identifiable
health information records held by state and local

government entities that do have legal requirements
to notify individuals in the event of a breach.

17

Public Comment

o Written public comments on the proposed options may be
submitted to JCHC by close of business on November 4, 20009.

o Comments may be submitted via:

e E-mail: sreid@jchc.virginia.gov

e Fax: 804-786-5538

e Mail: Joint Commission on Health Care
P.O. Box 1322

Richmond, Virginia 23218

o Comments will be summarized and presented to JCHC during its
November 12t meeting.

18




Additional Slides

Detailed Analysis: Federal Trade Commission
Regulations on Health Information Breach
Notification

FTC Regulations for Health Information Breaches
for Non-HIPAA Covered Entities

1)
2)
3)
4)
5)
6)
7)
8)
9

Type of Entities Covered
Health Information Covered
Definition of a Breach

When Breaches Are Discovered
Timing for Notification

Notice Method to Individuals
Notice to Media and FTC
Content of Notice

Miscellaneous Provisions: Enforcement and Effective
Date

20
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1. Types of Entities Covered by FTC
Regulations

1. Vendors of personal health records

a.

Non-HIPAA covered entity that offers or maintains a personal health record.

2. PHR related entity - Non-HIPAA covered entity that

a.
b.

C.

Offers products or services through the Web site of a vendor of personal health
records

Offers products or services through the Web sites of HIPAA-covered entities that
offer individuals personal health records

Accesses information in a personal health record or sends information

3. Third party service provider that

a.

Note: FTC regulations
explicitly exclude
HIPAA covered entities
and HIPAA covered
business associates.

Provides services to a vendor of personal health records in connection with the
offering or maintenance of a personal health record or to a PHR related entity in
connection with a product or service offered by that entity; and

Accesses, maintains, retains, modifies, records, stores, destroys, or otherwise holds,
uses, or discloses unsecured PHR identifiable health information as a result of such
services.

Includes organizations outside of typical FTC
: purview, for example non-profits :

21
Title 16 of the Code of Federal Regulations Part 318.2

2. Health Information Covered by FTC
Regulations

Note: Health
Information
definition extends
to even search-
engine queries if
search-engine on
PHR website

PHR identifiable health information means:

““individually identifiable health information,”” as defined in
section 1171(6) of the Social Security Act (42 U.S.C. 1320d(6)),
and, with respect to an individual, information:

(1) That is provided by or on behalf of the individual; and

(2) That identifies the individual or with respect to which there is

a reasonable basis to believe that the information can be
used to identify the individual.

22
Title 16 of the Code of Federal Regulations Part 318.2

11



3. What is a Breach?

o

Breach of security - Acquisition of unsecured PHR identifiable
health information of an individual in a personal health record
without the authorization of the individual.

Unauthorized acquisition will be presumed to include unauthorized
access to unsecured PHR identifiable health information unless ...
reliable evidence shows ... there has not been, or could not
reasonably have been, unauthorized acquisition of such
information.

Breach of PHR health information requires 3 main
components:

1. Unauthorized acquisition

2. Unsecured information

3. Identifies or could identify an individual

23
Title 16 of the Code of Federal Regulations Part 318.2

4. When Breaches Are Discovered

o A breach of security shall be treated as discovered as of the

Note: Time
begins when
breach should
have been or is
discovered

first day on which such breach is known or reasonably should
have been known to the:

e Vendor of personal health records,

e PHR related entity, or

e Third party service provider.

Knowledge of breach is deemed if such breach is known, or
reasonably should have been known, to any person, other than
the person committing the breach, who is an employee, officer,
or other agent of such vendor of personal health records, PHR
related entity, or third party service provider.

24
Title 16 of the Code of Federal Regulations Part 318.3

12



S.

Timing for Notification

Notification must be made without unreasonable delay and in
no case later than 60 days following discovery.

e 60 days outer limit for notice

e Unreasonable delay can be found

Burden of proof - entities have burden to show that
appropriate and timely notifications were made

Law enforcement exception for impeding criminal
investigation or cause damage to national security

25
Title 16 of the Code of Federal Regulations Part 318.4

6.

Notice Method to Individuals

0  Written notice, by first-class mail to the individual at the last
known address

0  May instead use email if “the individual is given a clear,
conspicuous, and reasonable opportunity to receive notification by
first-class mail, and the individual does not exercise this choice”

o  If 10 or more individuals contact information is out of date,
substitute notice shall be given by
o  Conspicuous posting for 90 days on the home page of the website, or

0  Major print or broadcast media in areas where individuals affected
by breach are likely to reside

0 In urgent situations when there is possible imminent misuse of

Note: To opt out
of mail notice
individual has to
intentionally
chose email as
preference

unsecured PHR identifiable information, in addition to normal
notifications, contact may be made by telephone and other means

26

Title 16 of the Code of Federal Regulations Part 318.5

13



7. Notice to Media and FTC

o State and local media to be notified if breach
involves more than 500 records
e Includes if reasonable belief of breach

o FTC notification

o All breaches of less than 500 records must be logged and
reported annually

e Breaches for 500 records or more require
o Notice to FTC as soon as possible
o 10 days is the maximum time to notify

Note : Breaches of
secured data does
not require

e 27
notification Title 16 of the Code of Federal Regulations Part 318.5

8. Content of Notice

Notice shall include in plain language:

A. Description of what happened

« Includes: date of the breach and date of the discovery of the breach

B. Description of the types of unsecured PHR identifiable health information
that were involved in the breach

e For example: full name, social security number, date of birth, home address,
account number, or disability code

C. Steps individuals should take to protect themselves

D. Description of actions taken to investigate, mitigate harm, and protect
against any further breaches; and

E. Contact procedures

¢ Includes: a toll-free telephone number, an email address, website, or postal
address.

28
Title 16 of the Code of Federal Regulations Part 318.6

14



9. Miscellaneous Provisions; Enforcement
and Effective Date

o Enforcement: Violation of FTC regulations
are treated as “unfair or deceptive practice”

o Effective date: Late September 2009

29
Title 16 of the Code of Federal Regulations Part 318.7 and 318.8

Additional Health Information Regulations
Pursuant to the HITECH Act

o Extending security rule applied to HIPAA Business
Associates

o Will define uses and disclosures of protected health
information for business associates of HIPAA-covered
entities

o Will be similar to protections for HIPAA-covered entities

o Prohibited sale of electronic health information and
allowed exceptions

e Generally prohibits exchanging health information for
remuneration without the individual’s authorization

30
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Joint Commission on Health Care

Interim Staff Report: Individuals with
Life-Threatening Conditions (SJ 339 -
2009)

Jaime Hoyle
October 7, 2009 Sr. Staff Attorney/Health Policy Analyst
| ‘ — -

« Directs the JCHC to:

1. Identify existing resources to help those without private
insurance who don’t qualify for Medicaid in emergency
situations, and ways to publicize any resources;

2. Determine approximately how many such cases occur in the
Commonwealth each year;

3. Examine programs in other states to provide assistance in such
situations; and

4. Recommend effective solutions for addressing this problem in
the Commonwealth.

Joint Commission on Health Care




Agenda

<+ Who are the insured?

<+ Who are the uninsured?

+ What is the impact of being uninsured?
<+ Year 2 Plan

Joint Commission on Health Care

Who is Insured and how?

Approximately 61% of people in the U.S. under age 65 receive

health insurance coverage as an employer benefit.

e About half are covered as employees and half are covered as an
employee’s dependent.

5% of people younger than 65 purchased private policies directly in

the non-group market. In 2005, approximately

e 3 of 5 adults who considered buying coverage had difficulty finding a
plan they could afford.

« 1 of 5were denied coverage, charged a higher price based on their
health status, or had a specific health condition excluded from
coverage.

Medicare covers those 65 and older; the nonelderly who do not have

access to or cannot afford private insurance go without health

coverage unless they qualify for insurance through Medicare (due to
disability), Medicaid, SCHIP, or another state-subsidized program.

Joint Commission on Health Care




Ilﬁ

I_Who does Medicaid Cover?

Medicaid provides health insurance for the following
low-income populations:

Aged, blind and disabled;

e Children;

e Adults with children; and

e Pregnant women.

Most childless adults are not eligible to be covered by
Medicaid.

A Kaiser Family Foundation report noted that Virginia is
49t among all states and the District of Columbia in
Medicaid coverage of low-income adults (19-64).

@ Joint Commission on Health Care

| insurance, but do not qualify for Medicaid

|_Many working Virginians cannot afford health

Ilﬁ

In 2006, the number of uninsured Americans reached 47
million.

¢ Including 15% of Virginians aged 25-64 (640,650 individuals)
Families USA estimates that more than 10 working-age
Virginians die each week due to lack of health insurance
(approximately 550 people in 2006).

Joint Commission on Health Care




Who are the uninsured?

+ More than 8 in 10 are in working families.

e About 70% are from families with 1 or more full-time workers
and 12% are from families with part-time workers.
0 Only 19% are from families not connected to the workforce.

0 Among the uninsured who are below poverty, 54% have at least
one worker in the family.

+ About two-thirds are poor or near poor.

e They are less likely to be offered employer-sponsored coverage
or be able to afford to purchase private insurance.

« Are more likely to be adults than children.

e Most low-income children qualify for Medicaid or SCHIP
(FAMIS in Virginia).

Joint Commission on Health Care

Impact of being uninsured

3

Families USA reports that compared to insured Americans, the
uninsured are:
e Less likely to have a usual source of care outside of the emergency
room.
0 Upto4times less likely to have a regular source of care than the insured.
e Often go without screenings and preventive care.

0  More than 30% less likely than insured adults to have had a checkup in the
past year.

0  More likely to be diagnosed with a disease in an advanced stage.
e Often delay or forgo needed medical care.
o  Approximately 3 times more likely to report having problems getting
needed medical care and to delay seeking medical care.
«  Sicker and die more prematurely.
0  Asadults, 25% more likely to die prematurely; particularly if they are 55 to
64 years of age.
e Pay more for medical care.

0 Unable to negotiate the discounts on hospital and doctor charges that
insurance companies do; often charged more than 2.5 times what insured
patients are charged.

0 Have problems paying medical bills. 3

3

o

Joint Commission on Health Care




What happens to uninsured in an emergency

situation?
[

« The Emergency Medical Treatment and Active Labor
Act (EMTALA) prevents hospitals from rejecting
patients, refusing to treat them, or transferring them to
"charity hospitals” or "county hospitals" because they are
unable to pay or are covered under the Medicare or
Medicaid programs.

e In effect, it provides that no patient who presents with an
emergency medical condition and who is unable to pay may be
treated differently than patients who are covered by health
insurance.

Joint Commission on Health Care

Study Process

< Yearl:
*  Report background information.
<« Year 2.
e Determine extent of problem in Virginia,
< Identify existing resources for the uninsured,
e Highlight programs in other states, and
e Present potential solutions and ways to publicize solutions.

10
Joint Commission on Health Care




Joint Commission on Health Care

Staff Update: HJ 101 Task Force
on Adverse Medical Outcomes

Jaime Hoyle

Ocober 7, 2009 Sr. Staff Attorney/Health Policy Analyst

I_ _House Joint Resolution 101 (2008) 1 |

Directed JCHC, in conjunction with the Virginia Bar
Association, to study, in the case of medical errors and
adverse medical outcomes:
e The use of:

o disclosure

0 apologies

o alternative dispute resolution and

0 other measures.
e The impact of such measures on;

0 the cost and quality of care

0 patient confidence and

0 the medical malpractice system.

Joint Commission on Health Care




| 2008 Study Recommendation

Joint

The JCHC should convene a Task Force consisting of representatives
of the primary stakeholders to include the Medical Society of Virginia,
Virginia Hospital and Healthcare Association, Department of Health,
Department of Health Professions, Board of Medicine, Virginia Trial
Lawyers Association, Virginia Association of Defense Attorneys, the
medical malpractice insurance industry, and broader physician, health
care provider and consumer representation. We recommend that JCHC
charge this task force with:

e building upon the work already done by the 101 Study Committee;

» developing agreed-upon working definitions of key terms such as adverse
outcome, medical error, and disclosures, to facilitate discussions in
Virginia;

» tracking results and developments in disclosure and resolution programs
now operational in Virginia and other states, and federal developments in
this area;

»  crafting a model or models for disclosure and early resolution programs
that could be offered to Virginia health care providers, insurers and
attorneys for their use;

0  should such a model or models be developed, considering ways to incentivize health care
providers to try use of such models and to report outcomes of their use;
0  should the Task Force decide not to offer such model(s), explaining the reasons. 3

Commission on Health Care

Year Two Study Process

Joint

Form Task Force.

Review Federal developments and programs in other
states.

Draft legislation for Pilot Project for Disclosure
Programs (Pilot Disclosure Program) in cases of adverse
medical outcomes and distribute to Task Force.

Meet to discuss draft legislation and to determine if
agreement could be reached on the necessary elements
for a Pilot Disclosure Program in Virginia.

Commission on Health Care




Proposed Pilot Disclosure Program

Task Force agreed to the elements of the Pilot Disclosure Program:

e Voluntary participation by health care providers in 5 year pilot
program.

e Oversight by the Virginia Department of Health (VDH), with
cooperation and support from the Virginia Board of Medicine.

e Guidelines or conditions of participation developed by VDH with
advice and consultation from stakeholder groups.

«  Broad flexibility for programs to develop their protocols within agency
parameters.

e Bifurcated process provided for:

o Disclosure

0  Resolution process for patient compensation that includes a right to counsel
e Insurance carriers prevented from penalizing participants.

«  Requirement for participants to report evaluation of experiences to
VDH.

Joint Commission on Health Care

Dissenting Views over Privilege

The Task Force agreed on the concepts of the Pilot Program, except
for dissenting opinions from the two Virginia Trial Lawyers
Association (VTLA) representatives regarding privilege provisions.
Privilege as set forth in the Disclosure Pilot Program:

e Would cover information developed, activity, and communications in
the disclosure program process

e Would NOT privilege or prohibit use of “fact.”

e Is NOT drafted to affect what may or may not be privileged
information concerning activities outside of a participating pilot
program.

The VTLA representatives expressed that they could not support the

privilege provision.

The remaining Task Force members agreed that a pilot program

cannot exist without allowing for privilege, and voted to recommend

the pilot program with the 2 dissenting votes.

Joint Commission on Health Care




Federal Developments

X3

o

On September 16, the day of our Task Force meeting, the White
House announced $25 million in grants for states and health systems
that carry out and evaluate evidence-based patient-safety and
medical-liability demonstrations.

e The US Department of Health and Human Services (HHS) will make
grants available within 30 days for “the development, implementation
and evaluation of alternatives to our current medical liability system”
consistent with certain “goals and core commitments.”

e Such reform is designed to reduce preventable injuries; improve
communication between physicians and patients; ensure patients are
compensated for injuries in a fair and timely manner; reduce frivolous
lawsuits; and reduce premiums for liability insurance.

e Three-year grants of up to $3 million will be available for applicants to
implement and evaluate demonstration projects, and one-year grants of
up to $300,000 and technical assistance will be available for states and
organizations that want to plan demonstrations.

e States and health systems have two months to submit applications.
Grant decisions will be made in early 2010.

Joint Commission on Health Care

Federal Developments (cont)

oo

*

X3

o

Senate Finance Committee Chair Max Baucus included in his health

reform bill a Sense of the Senate “encouraging” states to test

alternatives to civil litigation in an effort to:

e improve patient safety and reduce medical errors,

«  encourage the efficient resolution of disputes,

« increase the availability of prompt and fair resolution of disputes,

e improve access to liability insurance, while preserving an individual’s
right to seek redress in court.

«  Additionally it expresses that Congress should consider establishing a
state demonstration program to evaluate alternatives to the current civil
litigation system.

e A*“Sense of the Senate” is not legally binding.

The House Energy and Commerce Committee accepted an
amendment that included a liability reform measure that calls on
states to implement “certificate of merit” and “early offer” programs
as a measure to reform medical malpractice.
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Policy Options

+ Option 1: Take no action.

+ Option 2: Introduce legislation to amend the Code of
Virginia § 8.01-581.20:1 to authorize a Disclosure Pilot
Program as discussed in the Task Force’s proposal.

« Option 3: Request by letter of the Chairman the
Secretary of Health and Human Resources pursue federal
grant funding for technical assistance or the
implementation of a Disclosure Pilot Program or
demonstration project, as outlined by the US Department

of Health and Human Services.
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A Special Thanks to the Task Force

Members!

Hon. John M. O’Bannon, 111
Jeanne F. Franklin
Mediator and Attorney at Law
Jacqueline M. Beck

Med BSN, CPHQ, CPHRM Risk Management & Patient
Safety Consultant, Mag Mutual Insurance Company

Susan Betts

Consumer

Thomas C. Brown, Jr. Esq.
McGuireWoods LLP

Eileen Cicciotelli, M.P.M.
VIPCS Representative

Sally S. Cook, M.D.

Chief Medical Officer

Virginia Health Quality Center
John Dent, M.D.

UVA Health System

Patrick C. Devine, Jr., Esq.
Williams Mullen

Michael L. Goodman, Esq.
Goodman, Allen & Filetti PLLC
Keri Hall, M.D., M.S.
Director, Office of Epidemiology
Virginia Dept. of Health
William L. Harp, M.D.
Executive Director, Virginia Board of Medicine
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Larry Hoover

Of Counsel, Hoover Penrod PLC
W. Scott Johnson, Esq.
Medical Society of Virginia
Russell C. Libby, M.D.
Medical Society of Virginia

Heman A. Marshall, 111, Esq
Woods Rogers PLC
Malcolm “Mic” McConnell, 111, Esq.

Allen Allen Allen & Allen

Kate M. McCauley

Virginia Association of Defense Attorneys
Steve Pearson

Virginia Trial Lawyers Association

J. Jeffery Shawcross

Claims Supervisor, Mag Mutual Insurance Company
Alan Simpson, M.D.

UVA Health System

Susan C. Ward, Esq.

Vice President and General Counsel, VHHA

Rebecca W. West

Piedmont Liability Trust
Thomas Williamson, Jr.
Virginia Trial Lawyers Association
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Public Comments

<+ Written public comments on the proposed options may
be submitted to JCHC by close of business on November
4, 2009.

+ Comments may be submitted via:
e E-mail: sreid@jchc.virginia.gov
Fax 804-786-5538
e Mail:  Joint Commission on Health Care
P.O. Box 1322
Richmond, Virginia 23218

« Comments will be summarized and included in the
Decision Matrix considered by JCHC during its
November 12t meeting.
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Internet Address

Visit the Joint Commission on Health Care website:
http://jchc.state.va.us

Contact Information
jhoyle@jchc.virginia.gov

900 East Main Street, 15t Floor West
P. O. Box 1322

Richmond, VA 23218

804-786-5445

804-786-5538 fax
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